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DECUIR, Judge.

This appeal arises from an ancillary succession .proceeding filed.by the
executrix of the H. J. Lutcher Stark Estate. Certain heirs of Lutcher Stark petitioned
for an .admirﬁstratiOn of the ancillary succession, requesting a. sworn detailed

" descriptive 11§t a full and final accounting, and recovery of sucbes51on assets, They
also sought t% annul the Judgment of possession, which was obtamed ex patte by the
executrix, Nelda Stark. The succession, through its universal legatee, the Nelda C.
and H., J. Lutcher Stark Foundation, é.nd {he succession’s cﬁrrent co-f;xecutors, Funice
R. Benckcnsfein, Walter Riedel IIT, and Roy Wiﬁg_a.te, exc*_apted to the heirs’ petitiohs
based on res judicﬁta,.prescription, no cause of action, and no right of action. Afier
a he;aring, the trial court maintained the ekceptions of prescription énc\l 1o cause or
right of action and dismissed the heirs’ snit. For the following reasons, we affirm,

Lutcher Stark, a domicillary of Orange, Texas, died in 1965, He had two sons,
Bill and Homer, b;th adopted with his first wife , Nita, whodied in 1'5339 . Lutcherhad -

. no children by his second wﬁe, wha also predeceased him. Lutcher then married

‘Nelda in 1945 and had no children with her. In his 1961 will, he left one million

dollats each to his two éons. He left his pefsonal property to Nelda and narried her
the universal legatee of one-half of his remaining estate, The 6ther half was left to
the NeldaC, and FLJ. Lutcher Stark Foundation. ‘The bulk of Lutcher Stark’s sizeable

‘e‘state involved property located in Texas, and his will was probated there in the years

following his death. Bill and Homer received their bequests in 1969 and si'gnéd
releases acknowledging payment and relinquishing any further claims to their father’s
estate. 7

In 1972, Nelda ﬁled.the instant ancillary sﬁcsgssion proceeding in Calcasteu
Parish. She asserted ownership by-the estate of forty-two acres of land in Calcasien -

Parish and numerous mineral interests in Calcasieu and Caddo Parishes. The
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Louisiana property was valued at $40,950.00. Nelda alleged that the portion of the
Louisiana property required to go 10 Bill and Homer as forced heirs was more than
fully satisfied by the bequests disbursed to them in 1969. She also offered proof of

the Foundation’s waiver of its right to claim the Louisiana property. Consequently,

" Nelda alone was put into possession of all Louisiana proi:erty owned by Lutcher at
& .

& , .
the time of his death, In 1982, Nelda filed a petition to amend the detailed descriptive
list and judgment of possession in the ancillary succession, having discovered an
addittonal mineral interest owned by Lutcher in Caddo Parish. ‘The judgment of

possession was amended and named Nelda owner of the newly discovered mineral

interest.

Bill Stark died in 1979. His heirs and his brothet, Homé_:r, filed suit in Texas

in 1988, seeking additional money from the estate and from the Poundation. They

alleged fraud and mismanagement in the handling of Lutcher’s estate, as well as in
tl;xe handling of Nita's estate, and the émbezzlement and concealment of -assets
belOnging to the succession. Their claims were ulﬁimateiy settled in 1991, with Bill’s
family and Homer each receiving $2.5 million from the estate and the. Foundation.
The settlement documents described the compromise as a full and final settlement of
aty and all claims of fraud, mismﬁna.@ment,-heirship‘-, inhéritén'ce rights, and f'c-)rced
heirship against the estate and the executrix.
Tn 1999, Nelda Stark died. In a Texas suit filed shortly thereafter, Homer and
Bill’s heirs contended that following her death, certain employees of the Foundatibn
or Foundation-owned en£erprisés, such as the Stark Art Muséum, approached family
members and told them Nelda had hidden propeity from them and had instructed
them to burn documents evidéncing certain assets.. Surnmary jud gment was rendered
in favor of Nelda’s estate and the Foundation, with the court upholding the validity

of the 1991 settlement and release of any further claims,
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In similar pleadings filed in-fhc'instant action, the.plamntiffs contend.that Nelda -
failed to disclose to the Louisiana conrt thoué ands of acres of laiid owned by Lﬁt_cher
at the tithe of his death as well as mumerous mineral 1e£ses anci other income- .
producing property located in Louisiana. The plaintifs prayed for the appointment
of Randy Stg_gli (Lﬁtcher’s grandson) as exectitor of Lutcher’s estate, a detailed
descriptive list and final acéount’mg of Louisiana assets from a representative of the
Estaté of Nelda Stark, possession of all property concealed by Nelda, and collation
of any assets advanced to Nelda during Lutcher’s ﬁ?étime. The plaintiffs then filed
an z;mcncllcd petition seeking to nullify the original and amended judgments of
possession. After hearing lengthy argument by counsel on the exceptions ;ﬁised by
thé ciefendants, the trial court éranted the exceptions of prescription, no cause of

action, and no right of action and overruled the exception of res judicata. The

plaintiffs have appealed.

Our review of the record reveals no error in the judgment of the trial court. The
plainfiffs’ cause of action for nullity hias .prescribed,, and their causes of action
asserted under Louigiana sucééssiou Iﬁw have likewise prescribed. Article 2004(B)
of the Code of Civil Procedure provides that a nullity action based on Eraqd ot ill
practice must be brought within one year of the discovery of the fraud or i1l pra;,tice.
The plaintiffs herein asserted claims of fraud in 1988 and compromised those claims,
with a waiver of future claims, in 1991. The petition asserted in 2000 is therefore
untimely._
The plaintiffs’ succession taw claims are similarly stale. The unspecified claim
tor collation, as well as the present demand for a descriptive list and final acc§un1:'m g
in the original 1572 anéillary succession proceeding, are personél actions, subjectto .
a Tiberative prescriptive petiod of ten years as provided in article 3499 of the Civil
Code. The trial court characterized the pl@ﬁﬁs’ suit for nullity as an action for
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reduction of an excessive donation, a tlaim which prescribes five years fromthe date

/ a will is filed for p?obate_. La.Civ.Code art. 3497 sInre Andms,: 2211a.996,60 50.2d
‘ 899 (1952). Thus, the claims asserted under Louisiana suécess‘ion law areprescribed.
The trial court implicitly rejected the argunﬁxent that préécription : was
1nterrupted of began to run anew when theFoundation’s employees suggested Nelda
had conceafled property and. asssts ﬁom Luicher’s descendants, The argument was
rejected because the plaintiffs had previously presented a-claimof fraud to the Texas
coutt, twice. The question of frand wasat issue for more than ten years. -’l‘he.pal"ties

reached a full and final compromise on'the issue. Then. a Texas court examined the

issue and determined it had ﬁreviously been resofved. New suggestions of misdeeds
the plaintiffs already knew about, sued upon, and accepted a seitlement on do not
create a new cause of action or resurrect one that .hﬁé prescribed. The pi'eécriptive
Aperiod for a claim for redu;ction, or in this.case, for nullity, begins to Tun on the date 7
the plaintiff first discovers the existence of facts giving rise fo the cause of ‘act'ion-;

See Manion v. Pollingue, 524 80,2d 25 (La.App. 3 Cir.), writ denied, 530 S0.2d 572

(L2.1988). The plaintiffs first raised allegations of fraud in the 1980s. Theprosent
variations on those original claims are not subject to 2 new prescriptive period.
Findix.xglno error in the judgmeﬁt maintzining the -riefend‘ants’ exceptién of -
preécriptié;n, we need not address the remaining assignments of error raised by the
plaintiffs. The judgment of dismissal is hereby affirmed, at plaintiffs” cost..

~ AYFIRMED,

“This opinion is NOT DESIGNATED FOR PUBLICATION. Rule 2-16.3, Uniform Rules,
Courts of Appeal,

A TRUE COPY
Loke Charles, L

o Clerk, Cowrt of A¥P esl, Third C

SEP 2 9 2004

l‘.-'cu‘\:"fJ



bturley
Highlight


